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REVENUE LAWS AMENDMENT BILL 2008 
Third Reading 

MR E.S. RIPPER (Belmont — Treasurer) [1.46 pm]: I move — 

That the bill be now read a third time. 

In speaking on the third reading, I will answer a number of questions that were asked about both this bill and the 
Revenue Laws Amendment Bill (No. 2). I will also provide to the house some clarification of the explanatory 
memorandum as it relates to clause 24 of the Revenue Laws Amendment Bill. Firstly, I will deal with the 
clarification and provide some advice on an issue that was raised with the Office of State Revenue in the last 
week. Page 23 of the explanatory memorandum provides the following explanation of the purpose of clause 
24 — 

This amendment corrects a shortcoming in the Duties Act and ensures that duty is not charged on the 
value of dutiable property transferred from the trustee of a discretionary trust to a beneficiary, in 
situations where the only consideration for the transfer is the release or extinguishment of a debt. 

A practitioner pointed out that this explanation seems to conflict with the legislation, which charges duty when a 
combination of a release of debt and the extinguishment of a liability occurs in a transaction. The explanatory 
memorandum was written with the most common situation in mind, whereby the release of a debt is the only 
form of consideration for the transfer. However, this needs to be clarified to ensure that when the consideration 
is both the release of a debt and the extinguishment of a liability, duty is charged on the sum of these amounts. 
That is the purpose of the amendment. Although this is only a small issue, it is nevertheless worth clarifying on 
the record for future reference.  

I also assured the shadow Treasurer that I would answer the following question: will the Treasurer state during 
the second reading response the number of mining tenements that the Revenue Laws Amendment Bill (No. 2) 
will impact on? That question relates to memorials lodged over mining tenements. The answer is: the number of 
mining tenements affected is not expected to be large. An estimate would be in the vicinity of less than five a 
year; however, this will vary depending on the transactions involved and the actions taken by taxpayers to avoid 
the payment of duty. Although the number of memorials lodged may not be large, the duty value that the 
memorial protects is likely to be significant. Under these arrangements, it is expected that the memorials will be 
lodged to secure duty that arises when tenements are indirectly transferred under the landholder provisions. 
Under the current arrangements, a memorial can be lodged to secure stamp duty if certificate of title land is 
indirectly transferred. These arrangements do not apply when mining tenements are indirectly transferred. With 
the broadening of the base introduced under the landholder model in the Duties Act 2008, a properly functioning 
revenue protection measure is necessary to ensure that duty is paid if mining tenements are indirectly transferred.  

The member for Capel asked me another question yesterday. He stated — 

It can be very difficult to associate the ownership of a tenement with a particular person. It can be 
difficult to claim the duties that are owed if a 50c exploration company is involved. . . . However, I ask 
the Treasurer to provide an indication of what impact that amendment, which is effectively a mortgage 
on a mining tenement, will have. It might reduce the level of losses. 

The member’s question relates to whether the provision allowing a memorial to be lodged over a mining 
tenement will reduce the level of duties lost from this industry because people have walked away from their 
mining tenements. This provision will have a negligible impact in such circumstances. However, if a memorial is 
lodged on a particular tenement, it will prevent any dealings taking place with the tenement without the consent 
of the Commissioner of State Revenue.  

Another question related to compromise assessments. The member for Capel asked — 

The Australian Taxation Office negotiates compromised positions on a regular basis. If the tax office 
says that a company owes $475 million, but the company says that it has done the figures and believes 
that it owes only $200 million, rather than spending $100 million in court, the ATO will negotiate an 
outcome. Is the model proposed in this bill a similar model to the one used by the ATO? Such an 
arrangement needs legislative support. 

The answer I have been given is that the proposed model is similar to that used by the ATO, although it is likely 
that the circumstances in which it will be used by the commissioner will be different from those in which it is 
used by the ATO. I note at the outset that the Western Australian taxation commissioner, in common with all 
other Australian taxation commissioners, is obliged by law to not reveal a taxpayer’s personal circumstances. 
Therefore, the outcomes of compromise assessments will not be made public. However, the commissioner has 
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recognised that the decision-making process for compromise assessments needs to be subject to appropriate 
governance and accountability. A draft commissioner’s practice has been prepared that will be published at the 
time of commencement of this provision. That practice sets out the circumstances in which a compromise 
assessment is considered appropriate, and also the circumstances in which the commissioner will not use that 
power. The draft document makes it clear that taxpayers will not have the ability to simply say that they do not 
like the amount calculated in the assessment and seek to enter into negotiations to pay a lesser amount. In 
addition, the governance processes for compromise assessments will involve each decision being considered by a 
panel of very senior officers in the Office of State Revenue, including the commissioner. In common with all 
other revenue decisions, these decisions will be open to examination by the Auditor General. 

A further question related to variation of statute provisions. The member for Capel asked — 

Could the Treasurer make some small comments about the safeguards in that particular set of 
circumstances, and about other legislation, that, if the changes are introduced, could, in effect, pre-empt 
changes in legislation to allow the new government regime to override the legislation in that period 
until the new legislation is enacted? 

My answer is that the safeguards referred to by the shadow Treasurer are primarily set out in clause 28 of the 
Revenue Laws Amendment Bill (No. 2), in proposed section 131(2)(c) to (e) of the Taxation Administration Act. 
These safeguards relate to circumstances in which a pre-enactment determination notice ceases to have effect 
because six months have elapsed from the day that the notice came into force; the amending bill is defeated in 
either house of Parliament; or the Legislative Assembly expires or is dissolved before the amending bill has been 
passed by both houses of Parliament. Further safeguards are contained in proposed section 132(2), which 
provides that a provision of a bill cannot be determined to be a pre-enactment provision more than once. The 
only exception to this situation is the circumstance in which the bill is amended in the Legislative Assembly and 
a new determination notice is required at the time that the bill is introduced to the Legislative Council. 

On the same matter, the member for Capel also asked — 

What are the legislative areas that could possibly apply to it, or is it something that would be completely 
limited to the taxation section? 

I provided an informal answer earlier in the second reading debate. My formal answer is that the provision is 
limited to the taxation area, although proposed section 130(2)(b) would allow a minor consequential amendment 
to the First Home Owner Grant Act to be covered by a notice, if the amendment is necessary to maintain a link 
between it and the first home owner concessional duty rate. 

I think that answers the questions that were asked by the shadow Treasurer during the second reading debate. I 
commend the bill to the house. 

DR G.G. JACOBS (Roe) [1.54 pm]: Unfortunately I did not get a chance to speak during the second reading 
debate, so I will make some comments about transfer duty that are particularly relevant to this bill. In my 
language, transfer duty is stamp duty—that is an accepted equivalent. There are significant concerns within the 
industry about stamp duty as it relates to transactions. These changes, although constructive, do not address the 
myriad concerns about stamp duty, not the least of which are concerns about the way in which it may cause 
financial difficulties for clients and small businesses. I am not building up to a proposal to abolish stamp duty; I 
do, however, propose to relate to the house concerns raised by purchasers who have contracts subject to the sale 
of a property. For example, under the current rules if the sale of a property is set for 4 April, the stamp duty will 
be due on 28 February. That might mean that the purchaser—this has occurred to purchasers whom I know—
would have to take out a loan to pay the stamp duty, which for argument’s sake might be $21 510, before the 
sale can go through. He will therefore be paying interest on his stamp duty before he even takes possession of the 
property. There are some inherent problems with people having to find significant amounts of money well before 
the settlement of a property transaction is due. For example, the purchaser is obliged under the joint form of 
general conditions to provide a stamped transfer to the seller for signing. Stamp duty must therefore be paid prior 
to settlement, regardless of whether the purchaser has the cash. This is causing some of the pain that is being felt 
by people who are purchasing real estate. This can often present a default situation for the purchasers in which 
they may not be able to fulfil their contractual obligations. I explore this issue because we are talking about not 
only rates of stamp duty but also the way the whole system is administered. People are having difficulty finding 
money to pay their stamp duty well before the settlement date. It is causing financial hardship. 

The second way that people—clients, householders, mums and dads and young people—are affected is through 
the confusion created by the necessity for conveyancing agents to explain to clients why payment of stamp duty 
is due months before settlement. A purchaser buying a property subject to the issue of title has one year in which 
to pay; however, the due date usually falls months before the title is issued. There is a subdivision in my town on 
which stamp duties of approximately $7 000 a deal are payable months before the purchasers take possession. 
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Purchasers do not understand why this is so, which creates confusion. Agents are obliged to continually explain 
this, and it is very difficult for them to do so. If the stamp duty is included in the loan amount, purchasers do not 
understand the necessity to have the money available before settlement. The purchasers need to arrange for the 
money to be released by the bank from their loan amount before they can have security over the property.  

There is also an issue about the charging of double stamp duty when there has been no beneficial change for the 
owner. For example, a husband and wife may have purchased a property in joint names and wish to transfer the 
ownership to a company name. There are some advantages in doing that from an Australian Taxation Office 
point of view. That husband and wife are the director and secretary and sole shareholders of the company. The 
Office of State Revenue charges a double duty on such a transfer to a company name. 

Debate interrupted, pursuant to standing orders. 
 


